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EDITORIAL

Caroline Presber
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f( | LexisNexis

The potentially
ground-breaking
decision
in the case of C v. D.
could encourage
a multitude of
international
businesses to select
the QIC as the forum
for resolving their
disputes.
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QICDRC SPECIAL EDITION

Dear Readers,

elcome to a special edition of the Qatar
Business  Law  Review  featuring
LexisNexis® Middle East's Strategic Alli-
ance Partner, the Qatar International
Court and Dispute Resolution Centre
(QICDRC)!

You may be aware that the Qatar International Court
(QIC), recently issued a "Note on Ruling” in which it held
that it had jurisdiction to act as the Competent Court in
an arbitration between entities not registered in the Qatar
Financial Centre. The potentially ground-breaking decision
in the case of Cv. D. could encourage a multitude of
international businesses to select the QIC as the forum for
resolving their disputes. QICDRC Senior Legal Counsel, Dr.
Zain Al Abdin Sharar, discusses the full implications of this
decision in his Case Comment.

This Special Edition also gives readers a sampling of the
outstanding secondary content on our online platform,
Lexis® Middle East. Practice Notes and Legislative Insight
articles available on Lexis® Middle East provide in-house
counsel and law firm professionals with a handy go-to
reference guide at their fingertips in a wide range of
practice areas and business law topics.

We hope you enjoy this special edition of the Qatar
Business Law Review!
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Council of Ministers Approves Draft Law
Establishing Investment and Trade Court

In its Wednesday weekly meeting on 19 May
2021, the Council of Ministers approved a
draft law establishing an Investment and
Trade Court in Qatar, along with its primary
and appeals departments as part of the
country's ongoing reforms to attract invest-
ment. The draft law had previously been
reviewed and approved by the Shura Council
earlier in May.

The draft law contains 35 articles that define
the jurisdiction of the court in respect of
certain types of disputes involving:

® claims between merchants;

® commercial contract claims;

® non-Qatari (foreign) investments;
® banks and banking activities;

® insurance companies and claims;
® bankruptcy and reconciliation;

® patents;

® competition and the prevention of
monopolies;

® national products in international
trade;

e e-commerce and related transactions;
and

® partnership agreements between the
private sector and the government.

The Council of Ministers also approved for
the court the allocation of an independent
headquarters, its budget, and the appoint-
ment of a judicial team.

New Simplified Tax Returns for Qatari Companies

Qatar's General Tax Authority (GTA) recently
issued Circular No. 2/2021 introducing a
simplified tax return for companies and
permanent establishments owned by Qatari
and GCC citizens, that are exempt from tax,
that have a share capital of less than QAR 1
million, and whose annual revenue is less
than QAR 5 million.

All other companies, including companies
owned by Qatari and GCC citizens that do
not qualify for the simplified return, must
submit their returns and audited financial
statements using the approved tax return
form.

To facilitate the transition to the new system,
companies owned by Qatari and GCC citizens
have been granted a four-month extension
in order to file their tax returns for the fiscal
year ending on 31 December 2020.

Tax returns, simplified or otherwise, and any
financial accounting statements must be
submitted through the Dhareeba tax portal
(www.dhareeba.gov.qa).
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Minimum Wage Law Comes into Effect

According to the Ministry of Administrative
Development, Labour and Social Affairs
(MADLSA), Qatar's minimum wage law,
which was promulgated by Qatar Law No.
17/2020 officially came into effect on 21
March 2021 ("Minimum Wage Law"). The
implementation of the Minimum Wage Law
marks the end of a six-month transition
period afforded to assist companies in adap-
ting to the new requirements. The Minimum
Wage Law applies to both employees and
domestic workers, who are themselves
subject to different employment laws.

According to the Minimum Wage Law,
employees are entitled to a minimum wage

of QAR 1,000 per month. MADLSA has clari-
fied that if an existing employment contract
provides for a sum that is less than the
minimum, a new employment contract will
be required. If adequate food and accommo-
dation are not provided by the employer,
then the employee and domestic worker will
be entitled to an additional allowance of QAR
500 for housing, and QAR 300 for food.

Qatar is the first country in the region to pass
and implement minimum wage legislation.

Qatar Launches Unified Platform for Employment Disputes

On 24 May 2021 the Ministry of
Administrative Development, Labour and
Social Affairs (MADLSA) announced the
launch of the first phase of its unified plat-
form for labour-related complaints by
employees and whistle-blowers. The unified
platform will allow private sector employees
and domestic workers to file complaints
through the electronic system. The unified
platform also permits citizens and residents
to file whistleblowing complaints regarding
violations of the Labour Law (Qatar Law No.
14/2004) and the Domestic Workers Law
(Qatar Law No. 15/2017).

Using the unified platform, a user can file a
complaint or report a violation, follow up on
complaints, review personal data registered

with MADLSA, and update contact informa-
tion from a mobile number or an email.

The wunified platform may be accessed
through the National Authentication System.
Users will be required to enter their national
ID number and mobile number. The system
will then send a one-time passcode to verify
the mobile number. Complaints may also be
filed based on visa information, provided
that the phone number supplied is linked to
the visa.

Multiple means of accessing the platform are
available, including through web browsers
and smartphones.

Beneficial Owner ldentity Required for Commercial

Registration

On 18 April 2021, Qatar's Ministry of
Commerce and Industry  ("Ministry")
announced that applications for new
commercial registration certificates (CR), or
any applications for renewal or amendment
of existing CRs, would not be processed
unless the applicant identifies the beneficial
owners of the entity, in line with Qatar Law
No.1/2020.

Law No.1/2020 (UERL) was promulgated last
year introducing the Unified Economic
Registry to support transactional transpa-
rency by collecting certain information rela-
ting to entities licensed to operate in Qatar.
Among other registries, the UERL created a
register of the beneficial owners in licensed
entities (i.e., natural persons who exercise
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certain levels of control over the entity). A
beneficial owner is:

1. A natural person who directly or indi-
rectly owns an effective controlling share
of at least 20% of the legal entity's
capital or voting rights; or

2. A natural person who exercises,
whether directly or indirectly, actual or
legal control over the executive bodies or
the general assembly of a legal entity; or

3. If a beneficial owner cannot be identi-
fied based on the foregoing paragraphs,
then the beneficial owner may be identi-
fied as the individual who legally
represents the legal entity such as a
general manager or CEQ.
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This definition of beneficial owner is similar
to the definition found in Council of Minsters
Decision No. 41/2019 promulgating the
implementing regulations of the Anti-Money
Laundering and Combatting  Terrorist
Financing Law. Requiring the identification
of beneficial owners will therefore not only
assist in supporting transactional transpa-
rency, but it should also assist in preventing
money laundering and terrorist financing.

The requirement to disclose the identities of
beneficial owners applies to all commercial
companies except:

1. Joint stock companies listed on the
Qatar Stock Exchange;

2. Companies owned by the State or by
public corporations and authorities, or in
which the State owns a controlling share;
and

3. Branches of foreign companies.

Failing to disclose the identity of beneficial
owners to the Ministry could result in impri-
sonment of up to two years and/or a fine of
not more than QAR 500,000. Managers and
board members may also be suspended and
the company could be deregistered.

Qatar Financial Market Authority Issues Rules Regarding
Employee Share Purchase Incentives in Listed Companies

The QFMA recently issued rules regarding
incentive plans for the purchase of
shares in listed companies by their
employees (“Rules").

According to the Rules, the numbers of
shares in a listed company that may be
allocated for a share purchase incentive
scheme may not exceed 7% of the total
paid-up capital of the company, and the
shares owned by one person may not
exceed 10% of the overall scheme's
shares.

Furthermore, the voting rights attached
to the shares may not be exercised by the
employee until they are fully purchased.
A company's board members are
excluded from participation in the incen-
tive scheme.

The Rules are part of the QFMA's efforts
meet the needs of financial market requ-
lation and supervision, to facilitate ease
of access to the market, and to increase
investor and dealer confidence.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #01
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QIC Note on the Ruling

nmnCv.D

0

n 17 March 2021, the Qatar International Court ruled that it had jurisdiction to provide
judicial assistance in an arbitration between two companies, neither of which was a

company registered in the Qatar Financial Centre. Dr. Zain Al Abdin Sharar has written a
case comment on this ground-breaking decision.

Dr. Zain Al Abdin Sharar

Senior Legal Counsel-CEQ's Office
Qatar International Court & Dispute
Resolution Centre

On 17 March 2021, the First Instance Circuit of the Qatar International
Court (also officially known as the Civil and Commercial Court of the
Qatar Financial Centre) issued a Note on its ruling in the case of C v.
D." ("Note") rejecting a company's request to take provisional
measures in relation to an uncommenced arbitration proceeding.

The importance of the Qatar International Court's Note is that it

answers the following questions:
- whether the Qatar International Court (also referred to herein
as the QIC) has jurisdiction to provide judicial assistance in an
arbitration in matters stipulated in Qatar Law No. 2/2017 on
Civil and Commercial Arbitration (the "Arbitration Law"), if it
is chosen by the parties as the Competent Court in an arbitra-
tion agreement, and neither party is an entity registered in the
Qatar Financial Centre (QFC);
- whether the QIC has jurisdiction to order interim relief /
precautionary measures in uncommenced arbitration proceed-
ings in which the QIC is the Competent Court in accordance
with the provisions of the Arbitration Law, and neither party is
an entity registered in the QFC.

Before we begin to present the facts of the case, we will present a
brief presentation of the powers of the QIC mentioned in the
Arbitration Law.

1. QIC Case No. CTFIC0004/2021, [2021] QIC (F) 8 (17 March 2021).

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #01

Powers of the Competent
Court under the Arbitration
Law

The Qatari legislator has conferred the "Competent Court” mentioned
in the Arbitration Law with several powers to provide judicial assis-
tance to support the arbitration and discharge certain supportive and
supervisory functions over arbitrations. Article 1 of the Arbitration
Law defines the Competent Court as:
“the Civil and Commercial Disputes Arbitration circuit in the
Court of Appeal, or the First Instance Circuit in the Civil and
Commercial Court of the Qatar Financial Centre.”

Based on this article, if parties agree to an arbitration clause in the
original contract concluded between them, and they also agree that
the First Instance Circuit of the Civil and Commercial Court of the
Qatar Financial Centre will be the Competent Court, then the QIC will
have jurisdiction to discharge the powers in the Arbitration Law.
This means that the Civil and Commercial Arbitration Disputes
Chamber of the Court of Appeal has no jurisdiction in this particular
arbitration, as long as the parties explicitly choose the QIC as the
Competent Court in relation to the arbitration.

It should be noted in this regard that the Civil and Commercial Court
of the Qatar Financial Centre was established pursuant to the QFC
Law No. 7/2005, as amended, within the framework of the
QFC system, with jurisdiction to decide disputes arising between
companies incorporated in the QFC and any other third party. It
should also be noted that the Court is officially called the "Qatar
International Court" based on Cabinet Resolution No. 17/2012, in
addition to its name in the QFC Law, which is the Civil and Commercial
Court of the Qatar Financial Centre,
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The aspects of the QIC's assistance in arbitration and its oversight,
or in other words, the jurisdiction of the QIC in matters related to
arbitration, may be explained as follows:

First: Power to appoint a sole arbitrator or a third arbitrator

Under Article 11(8), the QIC has jurisdiction to appoint an arbitrator if
the parties to the arbitration cannot agree on a sole arbitrator, or if
one of the parties refuses to appoint his/her arbitrator in an arbitral
tribunal composed of three arbitrators.

Second: Power to remove an arbitrator

One of the most important matters over which the Court has
jurisdiction under Article 13 of the Arbitration Law is to consider
requests for the removal of the arbitrator if the parties do not agree
on the removal of the arbitrator, or the challenged arbitrator fails to
withdraw, or the other party objects. In these cases, the Court will
have jurisdiction to decide on the removal of the arbitrator and
determine his or her fees and expenses.

Third: Power to terminate an arbitrator

The Court, under Article 14 of the Arbitration Law, has the power to
terminate the assignment of the arbitrator if he or she is unable to
perform the assignment, or if the arbitrator carries out his or her
duties in a manner that leads to an unjustified delay in the arbitration
proceedings.

Fourth: Power to assist the arbitral tribunal in taking evidence

Under Article 27 of the Arbitration Law, the legislator has given the
power to the QIC to assist the arbitral tribunal, or any of the parties
to the dispute after obtaining approval from the arbitral tribunal, in
taking evidence related to the arbitral proceedings, including expert
reports, examination of evidence, and summoning witnesses.

Fifth: Power to set aside arbitral awards

Under Article 32(2) of the Arbitration Law, an award may not be
appealed, except on the limited grounds set out in the Arbitration
Law. The QIC has the jurisdiction to set aside the award in accordance
with grounds specified in Article 33 of the Arbitration Law.

Facts of the Case

Before going into the facts, it should be noted that the QIC did not
disclose the names of the parties, or the subject matter of the dispute,
because it is related to arbitration proceedings.

The facts can be summarised as follows:

e Company (C), the company that submitted the application
for interim relief | precautionary measures, is a company
established and operating in the country outside the QFC.

e Company (C) entered into a contract with Company (D),
which is also a company established and operating in the
country outside the QFC.

® The contract concluded between the two companies included
an arbitration clause. It was agreed that the seat (or place) of
arbitration would be the Qatar International Court and
Dispute Resolution Centre (QICDRC) in the QFC, and that the
physical place in which arbitration sessions would be held
(venue) would be the State of Qatar.

e On 16 February 2021, Company (C) submitted a request to
the Qatar International Court for interim relief/precautionary
measures in connection with an uncommenced arbitration
proceeding, as Company (C) was in the process of filing a
request for arbitration and commencing arbitration procee-
dings. Company (C) stated that it submitted this application
before the Court before commencing the arbitration procee-
dings for fear of incurring damages prior to the start of
arbitration proceedings and before the issuance of the final
arbitral award.

Ruling on Jurisdiction

The QIC concluded that it was the Competent Court under the
Arbitration Law and the Court of the seat of arbitration;
accordingly, the Court ruled that it had jurisdiction to consider the
application filled by Company (C) for interim relief and precautionary
measures, in circumstances in which an arbitral tribunal could not
yet act, or act effectively; however, the Court declined to grant relief
based on the facts presented before it at the time of the application.

It can be seen from the above that the QIC has confirmed its jurisdic-
tion as the Competent Court based on the agreement of the parties
to be the Competent Court, even if these parties are not companies
registered in the QFC.

We also note that the QIC has determined, under the aforementioned
circumstances, that it has jurisdiction to order interim relief and
precautionary measures even before the arbitration has been
initiated.

The question of whether the QIC could act as the Competent Court if
the parties to an arbitration were not entities registered and incorpo-
rated in the QFC had arisen prior to the issuance of the Note and was
the subject of much discussion. Despite the clear wording of Article 1
of the Arbitration Law—that the Competent Court is the “Civil and
Commercial Arbitration Disputes Circuit in the Court of Appeal or the
First Instance Circuit in the Civil and Commercial Court of the QFC
based on the agreement of the parties"—a court ruling was needed to
remove any ambiguity that the Arbitration Law did not require that
parties be entities registered in the QFC. The Arbitration Law only
requires that the parties agree that the QIC is the Competent Court.

Another question that might arise is whether the QIC has jurisdiction
to order interim relief and precautionary measures in arbitration
proceedings that have not yet commenced between two companies
not registered with the QFC, taking into consideration that the power
granted to the QIC as the Competent Court under the Arbitration Law
begins when the arbitration proceedings have been initiated, except
in matters related to the appointment of sole arbitrator or third arbi-
trator. The ruling of the QIC leaves the door open to future judgments
which should determine the QIC's position regarding such jurisdic-
tion, especially since the company's request for interim relief and
precautionary measures was rejected and the company did not
appeal the decision of the First Instance Circuit.

However, the question that is still on the table—and that the QIC did
not address in its Note because the issue did not arise—is whether
companies not registered in the QFC are able to agree that the legal
seat of the arbitration will be in the QFC. This choice of legal seat
would result in the arbitration proceedings being subject to the QFC

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #01
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Arbitration Regulations of 2005, which are currently in force, and
which are considered to be the applicable law in arbitration proceed-
ings in the QFC. Such arbitration would not be subject to the
Arbitration Law of the State, as the Arbitration Law does not apply to
arbitrations taking place in the QFC.

Although the QFC Arbitration Regulations of 2005 do not explicitly
stipulate that companies and entities not registered in the QFC may
not choose the QFC as the legal seat of their arbitration resulting in
the QFC Arbitration Regulations of 2005 being the applicable law to
the proceedings, this question is still under discussion among legal
practitioners in Qatar. A judgment or a note by the QIC in this regard
would clarify any ambiguity.

In this context, it should be noted that both the Arbitration Law and
the QFC Arbitration Regulations of 2005 are in line with the provi-
sions of the UNITRAL Model Law on International Commercial
Arbitration. However, many local and foreign companies prefer the
QFC to be the legal seat of arbitration, with the aim of submitting to
the arbitration proceedings to the QFC Arbitration Regulations of
2005 rather than procedures under the Arbitration Law of the State
of Qatar.

It should be noted that companies and entities established in the QFC
are subject to QFC legislation and the QFC judicial system, which are
specifically designed to be consistent with the best international
legislative and judicial standards. These companies are therefore not
subject to legislation in force in the State of Qatar and outside the
QFC, with the exception of a limited number of commercial laws, in
addition to the penal laws in force in the State of Qatar. The aim of not
subjecting the QFC companies to the civil and commercial
legislation in force in the State of Qatar is to provide an extra layer of
confidence to those investors coming to the country to establish their
business in the QFC, and to inform them in advance of all the laws
that will apply to their business. Bylaws and requlations of the QFC
have been drafted in English alongside Arabic—an advantage that can

BIOGRAPHY

be tempting for foreign companies wishing to establish their business
in Qatar. These foreign companies are familiar with the legislative and
judicial system in force in the QFC, as the system is based on the prin-
ciples of the legal system followed in England and the Commonwealth
of Nations, commonly known as the Common Law.

Conclusion

The Note issued by the QIC can be summarised by the following

points:
1. Establishing the jurisdiction of the Qatar International Court
as a Competent Court to assist the arbitration if the parties
agree that the QIC is the Competent Court in the arbitration
agreement, whether this agreement is in the form of an arbi-
tration clause or a submission agreement , and regardless of
whether the parties to the dispute are companies registered or
not registered in the Qatar Financial Centre.
2. The Court's interpretation of the scope of its jurisdiction as
regards the ability to grant injunctive relief prior to the
commencement of an arbitration in certain circumstances
leaves the door open for future QIC jurisprudence on such
jurisdiction in the future.

Please note that this article expresses the opinion of the author and
does not necessarily express the opinion of the Qatar International
Court.

DR. ZAIN AL ABDIN SHARAR has over 23 years' experience in the legal field.

Prior to joining the QICDRC, Dr. Sharar was the Director of Legal Affairs & Enforcement at
the Qatar Financial Markets Authority (QFMA). Dr. Sharar also served for three years on the
QFMA's disciplinary committee.

Dr. Sharar has taught corporate law and corporate governance at a number of Australian
universities and has provided advice to board members of several Australian publicly listed
companies. He worked at Qatar University for three years as an Assistant Professor of
Commercial Law, where her taught companies law and arbitration law. He has also taught
commercial law and maritime and aviation law at the Ahmad Bin Mohammed Military
College in Qatar and has lectured on many topics at the Legal and Judicial Studies Centre at
the Qatar Ministry of Justice.

Dr. Sharar is a certified mediator at the Centre for Effective Dispute Resolution in London and
a qualified arbitrator at the GCC Commercial Arbitration Centre. He has provided mediation
and arbitration services in many commercial and construction cases. He also participates in
ADR training programmes.

Dr. Sharar has a Bachelor of Laws, a Master's in International Trade Law, and a Doctor of
Legal Sciences from Bond University in Australia, specifically focused on corporate gover-

nance.
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Legislative Insight:
Qatar’s Arbitration Law

ishing to drive confidence in investment by providing investors a modern framework

for an out-of-court resolution of their disputes, Qatar has enacted a modern arbitra-
tion law based on international standards. Inspired by the UNCITRAL Model Law (the
“Model Law”), Qatar Law No. 2/2017 on the Issuance of the Arbitration Law in Civil and
Commercial Matters supersedes Article 190 of Qatar Law No. 13/1990 to Article 210 of
Qatar Law No. 13/1990 on the Issuance of the Civil and Commercial Procedure Law and
any law which conflicts with the provisions of Qatar Law No. 2/2017. Although Qatar Law
No. 2/2017 represents a great achievement for arbitration in Qatar after years of inconsis-
tencies and ambiguities, some provisions must be clarified so Qatar can be placed on the

list of modern countries for arbitration.

The aim of this commentary is to shed light on the most important provisions of Qatar Law
No. 2/2017, while highlighting issues that may require further attention.

Dr. Amer Tabbara

Assistant Professor
Prince Mohammad Bin Fahd
University

The Temporal Scope of Qatar
Law No. 2/2017

Article 3 of Qatar Law No. 2/2017 provides retroactive application to
all on-going arbitration proceedings at the time it came into force.
Such retroactive application may jeopardize parties' legal expecta-
tions, as it requires the compliance of on-going arbitrations with the
requirements of Qatar Law No. 2/2017. It also raises questions as to

CONTENT FROM LEXISMIDDLEEAST.COM

the legal status of arbitration agreements signed before the enact-
ment of Qatar Law No. 2/2017, especially those that do not fulfil the
requirements newly set forth.

Arbitrability under Qatar
Law No. 2/2017

The interaction between Qatar Law No. 2/2017 and the notation of
arbitrability is not clear, and it is regrettable that the Qatari legislator
has not taken the opportunity to draw a clear line between disputes
that may be referred to arbitration and those that may not be
resolved outside the realm of State courts. Indeed, Article 7(2) of
Qatar Law No. 2/2017, which provides that arbitration may not be
used in disputes of a type that the parties would not legally be
permitted to settle themselves, has neither defined nor given any
precision as to what may constitute a dispute that parties would
be legally permitted to settle themselves. Furthermore, the broad
definition given by Article 2(3) of Qatar Law No. 2/2017 to what may

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2021 #01
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constitute a civil and commercial dispute and which includes any
transaction of an economic nature, casts doubts on whether
economic transactions including weak parties can be subject to
arbitration.

Another ambiguity stems from Article 2(2) of Qatar Law No. 2/2017,
which requires the Prime Minister or his delegate approve inclusion
or conclusion of an arbitration agreement relating to administrative
contracts. In fact, Qatar Law No. 2/2017 does not provide any defini-
tion or clarification to the term "Administrative Contracts”, which
does not seem to have the same meaning under several
legislative texts.

Domestic and International
Arbitration

Article 2(4) of Qatar Law No. 2/2017 makes a distinction between
domestic and international arbitration, considering that international
arbitration relates to disputes involving international trade. It further
illustrates what may fall under such category by providing a certain
number of examples. Two main comments may be made in this
respect. First, the enumeration suggested in Article 2(4) of Qatar Law
No. 2/2017 as to what may be considered as a dispute related to inter-
national trade does not necessarily fit with such qualification. This is
highlighted in the case of disputes arising out of a domestic transac-
tion between parties having their domicile in the same country and
where parties have chosen to have the arbitration proceedings
conducted under the auspices of an arbitral institutional. This would
suggest that ICC-administered arbitrations arising out of a Qatari
domestic transaction and involving parties having their domicile
in Qatar would be considered international. Secondly, and more
importantly, despite its distinction between domestic and inter-
national arbitration, Qatar Law No. 2/2017 does not draw any legal
consequence from such distinction. This raises serious doubts as
to the motives underlying the distinction between domestic and
international arbitration. Future application of Qatar Law No. 2/2017
by Qatari courts may be informative on whether Qatari jurisprudence
would adopt a more lenient approach to a certain number of
questions in the context of international arbitrations, such as the
arbitrability of disputes.

The Arbitration Agreement
and 1ts Effect

Despite the fact that an arbitration agreement must be made in
writing or else declared void, the approach taken by Article 7(3)
of Qatar Law No. 2/2017 in respect to the validity of arbitration
agreements reflects a pro-arbitration approach to what might be
considered a valid and binding arbitration agreement. Indeed, not
only arbitration agreements contained in a signed agreement will be
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given full effect, but also those contained in an unsigned form,
provided that there is a record of transmission between the parties,
as per Article 7(3) of Qatar Law No. 2/2017. In addition, according to
Article 7(5) of Qatar Law No. 2/2017, reference in a contract to any
document containing an arbitration clause should be considered as
a written arbitration agreement, the reference in a contract to any
document containing an arbitration clause. Also, when no other
written record exists, it would be sufficient to establish the existence
of an arbitration agreement contained in pleadings, provided that
the other party does not challenge such assertion, according to
Article 7(4) of Qatar Law No. 2/2017.

The existence of a valid arbitration agreement results in the exclusion
of the dispute from the realm of State courts' jurisdiction, provided
that the parties do not waive their right to arbitration. Under Article
9 of Qatar Law No. 2/2017, a waiver happens when a party engages
in a lawsuit before the competent court and the other party fails to
challenge the jurisdiction of the court before introducing its defence
on the merits. Another effect of the arbitration agreement under
Article 16 of Qatar Law No. 2/2017 is the principle of competence-
competence, which empowers the Arbitral Tribunal to rule upon its
own jurisdiction.

However, that does not mean that the competent courts would be
deprived of playing any role throughout the arbitration process,
which leads us to address the provisions regarding the role of local
courts under Qatar Law No. 2/2017.

The Role of the Local Courts
Throughout the Arbitration
Process

The delimitation of the Court's role in the arbitration process as set
forth by Qatar Law No. 2/2017 constitutes a great achievement as it
guarantees the conduct of the arbitration proceedings without
any intervention by the courts while ensuring at the same time the
existence of a supervisory court system that may only intervene in
exceptional circumstances. Under Qatar Law No. 2/2017, either the
Qatar Court of Appeal or the Civil and Commercial Court of First
Instance of the Qatar Financial Centre (QIC) (each a "Competent
Court") can perform this supervisory role. Qatar Law No. 2/2017 is
however silent on when the parties should choose the Competent
Court. Furthermore, it was unclear whether the QIC would accept
jurisdiction over disputes involving non-QFC entities. This ambiguity
was clarified in a decision of 17 March 2021, in which the QIC
determined that parties to an arbitration agreement may choose the
QIC as the supervising court even if the parties to the arbitration
agreement are not established in the QFC.!

Even though the arbitration agreement would normally deprive the
Competent Court of their jurisdictional powers by vesting the Arbitral
Tribunal with the exclusive competence to decide the case, including
any plea to its jurisdiction (competence-competence principle), the
Competent Court would still have to play a pivotal role during the

1. Note on Ruling, Cand D, Case No. CTFIC0004/2021 (17 May 2021), available at
https://www.gicdre.gov.qa/sites/default/files/s3/judgments/english/c_v_d_2021_
qgic_f_8_note_on_ruling_17_march_2021.pdf.
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arbitration process either before or after the constitution of the
Arbitral Tribunal.

In accordance with Article 8(1) of Qatar Law No. 2/2017, it would be
possible for the Competent Court to be seized by one of the parties
despite the existence of an arbitration agreement to retain its
competence if it decides that the arbitration agreement is void,
inoperative or unenforceable. Such provision seems to be in sharp
contradiction with the principle of competence-competence, as
per Article 16(1) of Qatar Law No. 2/2017. The articulation between
the two aforementioned provisions may suggest that Article 8(1) of
Qatar Law No. 2/2017 would only apply before the constitution of the
Arbitral Tribunal and that it is most likely that the Competent Court
would decline its jurisdiction to hear the case when the dispute has
already been referred to the Arbitral Tribunal, even though when the
arbitration agreement is void, inoperative or unenforceable.

Under to Article 9 of Qatar Law No. 2/2017, the Competent Court may
also order the adoption of precautionary measures either before or
after the constitution of the Arbitral Tribunal. This is despite the fact
that the Arbitral Tribunal is vested with such power under Article
17(1) of Qatar Law No. 2/2017, as we will see in further detail.
However, the Competent Court's power to issue such orders is limited
to the hypothesis where the Arbitral Tribunal (or any other person
on whom the parties bestow certain powers) is incompetent or
incapable of acting effectively and in a timely manner. In the context
of an ad-hoc arbitration, the Competent Court would provide its
support to the arbitration process by intervening to overpass any
deadlock with regard to the appointment of arbitrators, as per
Article 11(5) and 11(6) of Qatar Law No. 2/2017. This would be done
by making a determination on applications to challenge arbitrators
under Article 13 of Qatar Law No. 2/2017, or by terminating the
arbitrator's appointment in certain circumstances and appointing a
substitute arbitrator under Article 14 and 15 of Qatar Law No. 2/2017.

Furthermore, the Arbitral Tribunal may decide of its own accord or at
the request of any of the parties ask the Competent Court to give its
assistance in obtaining evidence related to the subject matter of the
dispute. Under Article 27 of Qatar Law No. 2/2017, the Competent
Court must enforce such request for assistance in accordance with
the applicable rules of obtaining evidence with the time limit of its
jurisdiction.

Composition and Other
Issues Related to the
Functioning of the Arbitral
Tribunal

Article 10 of Qatar Law No. 2/2017 to Article 17 of Qatar Law
No. 2/2017 address comprehensively issues related to the appoint-
ment, challenge, termination of mandate and replacement of an
arbitrator. Qatar Law No. 2/2017 envisages the difficulties that parties
may encounter during the process of the constitution of the Arbitral
Tribunal, as well as the incidents that may affect its functioning.
Whether the parties have decided or not on a predefined scheme for
the appointment, challenge or termination of the mandate of an
arbitrator, Qatar Law No. 2/2017 does not only set practical solutions
for any deadlock that may impede the constitution or the
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functioning of the Arbitral Tribunal, but it also provides short time-
periods to issue decisions by the Competent Court or other authori-
ties on such matters. Furthermore, the possibility for appeal is
excluded. Such provisions reflect the legislator's will to ensure the
efficiency and celerity of the arbitration process, and to circumvent
any dilatory tactics that may be engaged by any of the parties.

It is important to note that there is a lack of clarity with respect to
the operation of Article 11 of Qatar Law No. 2/2017. While it requires
that any prospective arbitrator should be selected from a list of
approved arbitrators maintained by the Ministry of Justice, it then
provides that arbitrators can be appointed from other lists. Two
comments can be made in this respect. First, it is unlikely that the
Qatari legislator has wished to restrict parties' autonomy regarding
the appointment of arbitrators, especially when they have embraced
the principle of parties' autonomy in every aspect of the arbitration
proceedings. Second, such restriction to parties’ autonomy would sit
at odds with some of the objectives brought forth in Qatar Law
No. 2/2017, such as the objective of making Qatar a friendly venue
for arbitration. In the context of international arbitrations, parties
would be reluctant to conduct their arbitration in accordance with a
law that would limit their choice of arbitrators. We are of the view
that if such limitation is to be applied, it should only be when the
Competent Court would be requested to appoint arbitrators. In such
a scenario, it would make sense that the Competent Court appoints
arbitrators from the list held by the Ministry of Justice.

The provision adopted by Article 11(11) of Qatar Law No. 2/2017,
which excludes the arbitrators' liability for their performance unless
such performance was carried out in bad faith, collusion or gross
negligence, is of particular importance. The importance of this provi-
sion stems from the necessity to grant arbitrators certain immunity
when performing their judicial duties without being afraid of being
held liable for the determination they make either in respect of the
procedure or the merits of the case. Despite the importance of this
provision, Article 11(11) of Qatar Law No. 2/2017 remains silent on
what may constitute bad faith, collusion or gross negligence. This
may allow a broad interpretation of these notions by state courts,
which is not desirable.

The Conduct of the
Proceedings

Consistent with the new arbitration trends, Qatar Law No. 2/2017 has
adopted the principle of parties’ freedom in determining the law
applicable to the arbitration proceedings, with the possibility to
subject the proceedings to the rules of an arbitration institution. In
the presence of any gap, or in the event the parties have not agreed
on the procedure to be followed, Article 19(2) of Qatar Law No.
2/2017 empowers the Arbitral Tribunal to determine the procedure it
deems appropriate, including matters in relation to the admissibility,
relevance, materiality and weight of any evidence. Despite the large
powers vested in the Arbitral Tribunal, Article 18 of Qatar Law
No. 2/2017 requires observation of a certain number of fundamental
principles, such as the principle of equality between the parties and
the principle of efficiency and celerity of the arbitration proceedings.
Furthermore, the Arbitral Tribunal must take into consideration the
circumstances of the dispute before making its determination on
certain procedural matters, such as when determining the seat of
arbitration, as per Article 20 of Qatar Law No. 2/2017.
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In accordance with Article 24(6) of Qatar Law No. 2/2017, an attorney
may represent the parties. However, it is not clear whether the
attorney must be duly registered or given permission to act as an
attorney in accordance with Qatari law. This issue may be raised
when the arbitration is seated in Qatar, whether the arbitration is
domestic or international in nature. We are of the view that the
requirements of the local advocacy laws should only be observed in
domestic proceedings. This is particularly important if Qatar is aiming
to become a competitive venue for international arbitration in the
Middle East.

Interim Measures and
Preliminary Orders

Article 17 of Qatar Law No. 2/2017 constitutes a positive develop-
ment for the conduct of disputes, as it gives the Arbitral Tribunal the
power to grant interim measures or issue preliminary orders, as the
nature of the dispute may require or for the prevention of a harm
that may not be reparable. In such a scenario, the Arbitral Tribunal
may require the requesting party to provide security to cover the
expenses of the interim measure granted or the preliminary order
issued by it. More importantly, Qatari courts are required to give
effect to such measures by enforcing them, unless such enforcement
violates Qatar law or contravenes public policy.

The Making of an Award and
the End of the Proceedings

Qatar Law No. 2/2017 broadens the parties' options with respect to
the designation of the law applicable to the substance of the dispute.
In this respect, Article 28 of Qatar Law No. 2/2017 allows the parties
to subject their dispute either to legal rules they choose or to the
substantive law of a given legal system. That means parties are
allowed to resolve their dispute by reference to a set of substantive
rules completely detached from any legal system. Such flexibility is
not recognized for the Arbitral Tribunal, which must follow the
conflict of law methodology while determining the law applicable to
the merits, as per Article 28(2) of Qatar Law No. 2/2017. In any
event, Article 28(3) of Qatar Law No. 2/2017 stipulates that the
Arbitral Tribunal must consider the applicable commercial customs
and traditions.

According to Article 30(1) of Qatar Law No. 2/2017, if the parties
reach a settlement during the course of the proceedings and wish to
elevate it to the status of an arbitral award, they may submit the
settlement to the Arbitral Tribunal, which, subject to the satisfaction
of a certain number of conditions, may attest the settlement in the
form of an arbitral award by consent. An award by consent will have
the same capacity, effectiveness and executive force as arbitral
awards, as per Article 30(2) of Qatar Law No. 2/2017.
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Article 31 of Qatar Law No. 2/2017 addresses the requirements that
must be met by the Arbitral Tribunal while making the award. It is
notable that, contrary to before the enactment of Qatar Law No.
2/2017, there is no express provision requiring the arbitral award to
be signed in the State of Qatar, or to be issued in the Arabic language
in the context of a Qatar seated arbitration. In the absence of any
agreement between the parties, the award does not need to be
supported by reasons according to Article 31(2) of Qatar Law
No. 2/2017. Qatar Law No. 2/2017 is silent on how parties may
demonstrate their agreement, and it is important that parties make
sure to set out this agreement before the end of the proceedings.
For the purpose of ensuring the efficiency of the arbitration
proceedings, Article 31(5) of Qatar Law No. 2/2017 establishes a
relatively strict time frame of one month following the close of
proceedings for the Arbitral Tribunal to issue its award when the
parties make no agreement. Such period may be extended by the
Arbitral Tribunal for a maximum of one month, unless the parties
otherwise agree.

Qatar Law No. 2/2017 is not clear on whether the Arbitral Tribunal
should announce the closing of the proceedings. It only refers
in Article 31(5) of Qatar Law No. 2/2017 that the closing date without
providing any further clarification. Whatever the case may be, the
approach embraced by Article 31(5) and 31(6) of Qatar Law No.
2/2017 with respect to the closing date is flexible in the sense it
would be always possible for the Arbitral Tribunal to conduct hearings
and allow pleadings after the closing date and before the issuance of
the award. This approach contradicts with the general arbitration
practice hereby only exceptional circumstances may justify the
reopening of the proceedings.

Recourse Against Awards

In line with modern arbitration practice, in Article 33 of Qatar Law
No. 2/2017 only one type of recourse with limited grounds for the
challenge of the arbitral award (i.e., annulment) and sets out a strict
time frame for submitting an application for annulment before the
Competent Court (i.e., one month from the date of delivery of a copy
of the arbitral award to the parties). Furthermore, the decision issued
by the Competent Court is final and there is no right to make further
appeals to the Court of Appeal or Court of Cassation.

Recognition and
Enforcement of Arbitral
Awards

In accordance with Article 34(2) of Qatar Law No. 2/2017, applica-
tions for recognition and enforcement of arbitration awards must be
filed before the Competent Judge (i.e., the enforcement judge of the
court of first instance or the enforcement judge of the QFCC). This is
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in contrast with applications for annulment, which, as we have
previously seen, should be brought before the Competent Court.
Article 34 of Qatar Law No. 2/2017 requires that the submission of an
application for the recognition and enforcement of arbitration
awards only be made after expiry of the time frame for submitting an
application for annulment. Additionally, where an award is being
challenged in the courts of the seat, the Competent Judge is
empowered to stay the enforcement for the period he sees fit and
may request on the application of the enforcing party that the
respondent provide adequate security pending resolution of the
annulment application, as per Article 35 of Qatar Law No. 2/2017.

BIOGRAPHY

The grounds for the refusal of enforcement and recognition of an
arbitral award are identical to those related to the annulment of an
arbitral award, and closely follow the United Nations Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (New
York Convention of 10/06/1958). Applications for denying recogni-
tion and enforcement may be made by the paying party or by the
court of its own motion. In contrast to applications for annulment, a
court judgment refusing the execution of an award may be appealed.

DR. AMER TABBARA is Assistant Professor of Commercial Law at Prince Mohammad Bin Fahd
University. He is also a Senior Associate at Hage & Partners in Beirut. Dr. Tabbara has been in
the legal profession since 2009 and is experienced in advising and representing both national
and international clients before both State and arbitration bodies, in domestic, regional and
international disputes, under various governing laws.

Dr. Tabbara is fluent in Arabic, French and English.

Contact: atabbara@pmu.edu.sa
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Commencing Civil and
Commercial Proceedings

Before the Qatar
International Court

Christopher Grout

Registrar
Qatar International Court & Dispute
Resolution Centre

Overview

In 2009, the Civil and Commercial Court of the Qatar Financial Centre
(QFC) was established by virtue of QFC Law No. 2/2009, which
amended certain provisions of QFC Law No. 7/2005. In 2012, the
Council of Ministers of the State of Qatar approved the use of the
name "Qatar International Court and Dispute Resolution Centre” and
so references to the Civil and Commercial Court of the QFC are to be
understood as references to the Qatar International Court (the
"Court").

The jurisdiction of the Court is, primarily, contained within QFC Law
No. 7/2005 (as amended). Article 8(3)(c) of QFC Law No. 7/2005
provides that the First Instance Circuit of the Court has the jurisdic-
tion to hear the following:
1. Civil and commercial disputes arising from transactions,
contracts, arrangements or incidences taking place in or from
the QFC between the entities established therein.
2. Civil and commercial disputes arising between QFC authori-
ties or institutions and the entities established therein.
3. Civil and commercial disputes arising between entities esta-
blished in the QFC and contractors therewith and employees
thereof, unless the parties agree otherwise.
4. Civil and commercial disputes arising from transactions,
contracts or arrangements taking place between entities esta-
blished within the QFC and residents of the State, or entities
established in the State but outside the QFC, unless the parties
agree otherwise.
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In addition, the Court has a specialist arbitral jurisdiction by virtue of
Qatar Law No. 2/2017.

This Practice Note provides an overview of how to commence civil
and commercial proceedings before the First Instance Circuit of the
Court.

Definitions

e Court: Qatar International Court.

® OFC: Qatar Financial Centre.

® Registry: The Registry of the Court.

® Rules:Regulations and Procedural Rules of the QICDRC Court.

Practical Guidance

A. RULES

Proceedings before the Court are governed by the Regulations and
Procedural Rules of the Court (the Rules) which are available, in
English and in Arabic, on the QICDRC website: www.gicdrc.gov.qa

Parties to proceedings before the Court should ensure that they
familiarise themselves with the Rules before commencing (or
responding to) proceedings.

B. COMMENCING PROCEEDINGS

Proceedings are commenced by the issuance of a Claim Form (Article
17(1) of the Rules).
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A party (the Claimant) is responsible for completing the Claim Form
and filing it with the Registry of the Court. Parties are encouraged
to use 'eCourt’ (https://www.gicdrc.gov.ga/the-courts/e-filing), the
Court's specialist case management system, for completing and filing
the Claim Form. In accordance with Practice Direction No 2/2021, a
party must file its Claim Form electronically (whether through eCourt
or by email) unless there is a good and proper reason why it cannot
do so. In such circumstances, the Registrar will permit a party to file
in hard copy at the Registry.

It is a requirement of the Rules (Article 17(3) of the Rules) that the
following information is contained within the Claim Form:
1. The names of the parties to the dispute.
2. The nature of the dispute, setting out, as briefly as possible,
any facts relied on, and attaching any documents of particular
importance.
3. The basis on which it is alleged that the Court has jurisdic-
tion.
4. The legal basis for the claim.
5. The remedy which the Claimant wishes the Court to grant.

The Registry is responsible for issuing a Claim Form on behalf of the
Court (Article 17(2) of the Rules).

Once a Claim Form has been issued by the Registry, it is valid for
service for four months (see Article 17(5) of the Rules).

C. SERVICE OF THE CLAIM FORM

Special provisions apply to service of a Claim Form. It is the responsi-
bility of the Claimant to serve the Claim Form, not the Court.

In accordance with Article 18(3) of the Rules, service may be by any
of the following methods:
1. personal service;
2. delivery to the party's home address or, in the case of a
corporate body or limited liability partnership, its registered or
principle office address;
3. recorded or registered post;
4. fax; or
5. any method that has been agreed by the Parties or directed
by the Court.

There is an obligation on the Claimant to notify the Registry as to the
date and manner of service of the Claim Form (Article 18(5) of the
Rules). It is prudent to attach evidence in support, for example a
recorded or registered postal receipt or a signed acknowledgement of
receipt.

In accordance with Practice Direction No 2/2021, if a party wishes to
serve a Claim Form electronically, it may only do so with the permis-
sion of the Registrar or a Judge. Such permission will likely only be
granted where the Registrar or a Judge is satisfied that electronic
service of a Claim Form is likely to be received by the other party and
is reasonable in all the circumstances.

D. SERVICE OF THE CLAIM FORM OUTSIDE OF
THE JURISDICTION

A Claimant is not required to seek the permission of the Court to
serve a Claim Form outside of Qatar. A Claimant must, however,
ensure that when serving outside of Qatar, they comply with any
applicable rules for service in the country concerned (Article 18(2) of
the Rules).

E. FEES AND COSTS

At present, no fee is payable when filing a Claim Form with the
Registry of the Court or upon its issuance by the Registry.

In relation to costs, however, the Court retains a wide discretion.
Ordinarily, in accordance with Article 33(2) of the Rules, an unsuc-
cessful party is liable to pay the costs of the successful party.

F. METHODS OF FILING

Those who wish to file a Claim Form with the Registry of the Court
may do so through one of the following methods:

e through eCourt, the Court's online case management system,

available at https://ecourt.gicdrc.gov.qa;

® by email: registry@gqicdrc.gov.qa; or, subject to B above,

® in hard copy to the following address:

Qatar International Court and Dispute Resolution Centre

Registry

12th Floor

QFC Tower 2

Omar Al Mukhtar Street

West Bay, Doha

Qatar

Related Content

Legislation
e Qatar Law No. 7/2005 Promulgating the Qatar Financial
Centre (QFC) Law

e Qatar Law No. 2/2009 Related to the Qatar Financial Centre
(QFC) Law

Regulations

® QFC Civil and Commercial Court Regulations and Procedural
Rules

e Practice Direction No. 2/2021

Website

e Qatar International Court and Dispute Resolution Centre:
https://www.gicdrc.gov.qa/

BIOGRAPHY

CHRISTOPHER GROUT is Registrar at the Qatar International Court
& Dispute Resolution Centre. Having been called to the Bar of
England and Wales in 2007, he initially specialised in criminal law
before becoming Registrar of the QICDRC in 2012. He holds an
LL.M in Canon Law from Cardiff University and sits as a Deputy
District Judge in England & Wales.

Contact: Registrar@gicdre.gov.qa
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The QFC Trust Law

David Russell,
A.M., R.E.D., Q.C.

Barrister-at-Law
Outer Temple Chambers (Dubai, London
and Abu Dhabi) & Ground Floor Wentworth
Chambers (Sydney, Australia)

Overview

The Trust Law of the Qatar Financial Centre (QFC) is contained in QFC
Regulation No. 12/2007 (the "QFC Trust Regulations") which in its
original form was modelled on the DIFC Trust Law DIFC Law No.
11/2005 , which in turn was substantially modelled on the Uniform
Trust Code (US) (http://www.uniformlaws.org/shared/docs/trust_
code/utc_final_rev2010.pdf) with additions and some amendments.

The QFC Trust Regulations were significantly amended in 2017 with
some provisions being updated in line with the then proposed revi-
sion of DIFC Law No. 11/2005, others drawing on the Bahrain
Decree-Law No. 23/2016 on Trusts and (particularly in relation to
Court procedures) the QFC Foundations Regulations 2016.

The definition of "trust” in Article 78 of the QFC Trust Regulations
provides that a trust is a right, enforceable solely in equity, to the
beneficial enjoyment of property to which another person holds the
legal title. Articles 16(1) and (2), based on Bahrain Decree-Law No.
23/2016, expand on this statement. In the context of a foreign trust
the term includes a trust within the meaning of Article 2 of the Hague
Trusts Convention

The QFC Trust Regulations should be regarded as of general applica-
tion in Qatar, rather than as the law of a Common Law jurisdiction
within Qatar (as with the Abu Dhabi Global Market and DIFC). Rather
than being geographical, the jurisdictional limitations are the requi-
rement for registration and the requirement that at least one party to
the trust instrument be a registered entity in the QFC (Article 18(3) of
Qatar Law No. 5/2007, as amended by Qatar Law No. 2/2009).

The Common Law of trusts and principles of equity applicable in
England and Wales supplement the QFC Trust Regulations, except to
the extent modified by the Regulations or any other QFC Regulations.
In the context of the corresponding DIFC provision, the DIFC Court of
Appeal has clarified that this does not supplant the law as deter-
mined by the Court but provides a source of law to which the Court
can have resort along with the law as applied in other Common Law
jurisdictions: Re DIFCA's Application [2021] DIFC CA 02/20.
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Definitions

® Foreign Trust: A trust whose governing law is the law of a juris-
diction other than QFC.

e QFC: Qatar Financial Centre.

e QFC Trust: A trust whose governing law is QFC law.

® QFC Trust Regulations: QFC Regulation No. 12/2007 as amended.

Practical Guidance

A. THE CONCEPT OF THE TRUST

A trust is a relationship, not an entity.

The DIFC Court of Appeal in Re DIFCA's Application [2021] DIFC CA
02/20 confirmed that the location of the trust assets is irrelevant, a
decision which is consistent with the law of England: Akers v Samba
Financial Group [2017] UKSC 6.

The principal risk in a non-trust jurisdiction is that trust assets could
be applied to satisfy trustee's private debts. This is avoidable by use of
standalone trustee.

B. ANALOGUES OF TRUSTS - FOUNDATIONS

Foundations share attributes with both trusts and companies.

QFC foundations have a comparable outcome in private international
law terms. The rights of parties inter se are determined in accordance
with governing law in courts of domicile of the foundation.

It is more difficult, but possible, to re-domicile a foundation to and
from the QFC.

Some uncertainty exists as to tax treatment of foundations in
Common Law countries, but such little authority as exists supports
corporate treatment: The Queen v Sommerer [2012] FCA 207.

C. ANALOGUES OF TRUSTS - AWQAF
(ENDOWMENTS)

In parallel to the development of the trust in Common Law countries,
a remarkably similar structure developed in the Islamic world known
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as the wagf (the plural of which is awqaf) thrived, and then declined.
However, more recently, as great wealth has been created in many
Islamic countries, and as a result of the Islamic tradition of philan-
thropy, there has been a revival in interest in the waqf structure, and
increased resources are now being held on terms which seek to
comply with the requirements of Islamic law.

Awqafshare many features in common with both trusts and founda-
tions. A useful summary can be found in Re DIFCA's Application
[2021] DIFC CA 02/20 at [108] to [119].

More recently, statutory provisions are being enacted relating to the
establishment and governance of awqaf, the English translation
using the term "endowment”, to describe the concept. Qatar has had
such a law since 1996 (Law N0.8/1996) and according to media
reports, an updated Endowments Law is shortly to be enacted.

D. USE OF TRUSTS AND FOUNDATIONS

Holding
company 1
Real

i Subsidiaries estate
Operating
compagny

Assets (shares of
onshore and

Other
assets

overseas companies
and other assets).

E. WHY A TRUST OR FOUNDATION?

Corporate structures are inherently inflexible.

Family member share ownership means that although the worst
consequences on death of a founder of fractional interests in busi-
ness assets are avoided, the potential for disruptive disputes remains.

It is very difficult to engraft family governance structures onto
companies as shareholder agreements usually only bind signatories.

F. SHAM

The notion of "sham" is applicable to companies, trusts and founda-
tions but in different ways.

For companies and foundations, the question is whether they acted
beneficially or as agent/nominee.

For trusts, the question is whether or not they exist at all, and the
consequence of their non-existence.

Sham will usually involve tax evasion (as could non-compliance with
attribution regimes where there is no sham).

Revenue authorities are likely to look for indications of sham. Sharia
courts may also look for this.
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G. IS A TRUST OR FOUNDATION APPROPRIATE
TO FAMILY NEEDS? - QUESTIONS TO CONSIDER

® Does the family understand the legal consequences of the struc-
ture?

e |s the family prepared to accept these consequences and live with
them?

® Do those involved in its establishment under the legal consequences
of structure?

® Are they prepared to comply with and implement them, even if
individuals prefer otherwise?

e |s everyone prepared to give evidence about it?
o Will there be scrupulous onshore compliance?

H. THE SETTLOR AUTONOMY PRINCIPLE

Article 7(2) of the QFC Trust Regulations affords settlors a wide range
of autonomy.

Limitations reflect the need for there to be an irreducible core of trust
obligations (cf. Armitage v Nurse [1997] EWCA Civ. 1279).

|. PRIVATE INTERNATIONAL LAW ISSUES

Articles 11, 12, 13 and 14 of the QFC Trust Regulations provide
guidance regarding the interactions between QFC Trusts and the laws
of other jurisdictions.

Article 12 of the QFC Trust Regulations does not apply to protect a
trust where the settled property was not owned by the settlor, as
opposed to cases where claims based on community of property
forced heirship may arise. This was highlighted in Slutzker v. Haron
Investments Ltd. [2013] EWCA Civ 430.

Articles 11 to 14 of the QFC Trust Regulations may not protect invalid
lifetime gifts if attacked on grounds other than those of personal
relationship or heirship.

Dispositions of immovable property outside the QFC or Qatar are
seemingly not protected (Articles 11(2) (B) and 13 of the QFC Trust
Regulations), but note the generality of Article 12 of the QFC Trust
Regulations which may support contrary view.

A foreign judgment will not be recognised or enforced or give rise to
any estoppels insofar as it is inconsistent with Articles 13 and 14 of
the QFC Trust Regulations.

These articles do not attempt to override public policy requirements.

J. PUBLIC POLICY

Article 7(2) of the QFC Trust Regulations states that the terms of a
trust prevail over any provision of the Trust Regulations except (inter
alia) the requirement that:
® the trust and its terms be for the benefit of the beneficiaries;
and
e the trust have a purpose that is lawful, not contrary to public
policy, and possible to achieve.

Article 20(2) of the QFC Trust Regulations states that a trust shall be
invalid to the extent that:

e itis created for the predominant purpose of avoiding obliga-
tions under any other law or regulations, or

e the trust is immoral or contrary to public policy.
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Article 62(2) of the QFC Trust Regulations contains a corresponding
provision in relation to the enforceability of foreign trusts.

In each case the relevant public policy is not limited to QFC public
policy and probably reflects a wider Qatari public policy, including
national ownership rules and Shari‘a inheritance rules.

However, public policy cannot be contrary to the terms of the QFC
Trust Regulations (including the private international law provisions)
as legislation is the primary source of public policy.

Public policy requirements would operate, if at all, to invalidate the
terms of the trust at the outset, not by reason of a subsequent act on
the part of the trustee.

It will be necessary to ensure compliance with national ownership
laws and (for Muslims) sharia compliance in the context of testamen-
tary trusts.

Given the increasing use of the trust concept in GCC countries (there
are now trust laws of general application in each of Bahrain, Qatar
and the UAE) as well as foundations laws in the financial centres and
endowments laws in Qatar and the UAE, which are remarkably similar
in making provision for the devolution and management of family
wealth, the notion that trusts per se are somehow contrary to public
policy is increasingly unsustainable.

K. NATIONAL OWNERSHIP ISSUES

National ownership requirements are relevant where trust property
includes property which may only be owned by Qatari (or other GCC)
nationals.

Whether or not national ownership requirements are met is deter-
mined not by QFC law but the law of the jurisdiction in question.

In principle a trust with national trustees satisfies requirements.
Foundations may raise some problems.

L. JURISDICTION OF THE QFC CIVIL AND
COMMERCIAL COURT

Article 8(3)(c) of Qatar Law No. 7/2005 Promulgating the Qatar
Financial Centre (QFC) Law states that the First Instance Circuit of the
Court shall have jurisdiction to hear civil and commercial disputes
arising from transactions, contracts, arrangements or incidences
taking place in or from the QFC between the entities established
therein.

The power of the Civil and Commercial Court of the QFC to make
many orders in respect of trusts is contained in Part 14 of the QFC
Trust Regulations (which replaced the former Part 4). Modelled as it
largely is on the provisions of the QFC Foundations Regulations, the
Part can be complex to apply. It creates a very wide range of persons
who can make applications in relation to the affairs of QFC trusts
(including the QFC Regulatory Authorities).

M. ROLE OF THE COURT IN THE
ADMINISTRATION OF TRUSTS (PART 14)

The use of a precedent from a statutory jurisdiction relating to foun-
dations has the potential to be problematic. The control of trusts has
been traditionally regarded as within the inherent jurisdiction of
Courts of Equity, with statutory powers providing enhancements.

Moreover, there is no statement equivalent to the former Article
16(2) of the QFC Trust Regulations to the effect that a trust is not
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subject to continuing judicial supervision. This coupled with the
extensive powers of intervention by the QFC regulatory authorities is
a marked departure from conventional trust jurisprudence.

Other problems may emerge over time. For example, Articles 68(2)
and 70(1) of the QFC Trust Regulations refer to the trust as if it were
a person (entirely appropriate in the context of a foundation from
which the provision was drawn). But as the legislation explicitly reco-
gnises, a trust has no legal personality

N. APPLICATION TO AND CERTAIN POWERS OF
THE COURT

A trustee may make an application to the Court for direction, opinion
or advice concerning the manner in which they may or should act in
connection with any matter concerning the trust and the Court may
make such order, if any, as it thinks fit (Article 46(3) of the QFC Trust
Regulations).

The Court may if it thinks fit make an order concerning:
e compliance with the terms of a trust (Article 68 of the QFC
Trust Regulations);
e amendment of the terms of a trust (Article 69 of the QFC
Trust Regulations);
e directions in relation to the affairs of a trust (Article 70 of the
QFC Trust Regulations);
e representation of unborn and minor beneficiaries (Article 71
of the QFC Trust Regulations);
e removal of a trustee (Article 72 of the QFC Trust Regulations);
appointment of the QFC Authority to take action on behalf of
others (Article 73 of the QFC Trust Regulations);
e removal of any person holding office in connection with a
trust (Article 74 of the QFC Trust Regulations);
® setting aside dispositions to a trust on the ground of mistake
(Article 75 of the QFC Trust Regulations); or
e authorising dealings with trust property (Article 76 of the
QFC Trust Regulations).

O. CREDITORS' CLAIMS IN RELATION TO A
DISCRETIONARY TRUST (ARTICLE 31 OF THE
QFC TRUST REGULATIONS)

In the case of a discretionary trust, whether or not such trust contains
a protective provision, a creditor of a beneficiary may not compel a
distribution that is subject to the trustee's discretion, even if the:

e discretion is expressed in the form of a standard of distribu-

tion; or

e the trustee has abused the discretion.

To the extent a trustee has not complied with a standard of distribu-
tion or has abused their discretion:
e 3 distribution may be ordered by the Court to satisfy a judg-
ment or Court order against the beneficiary for support or
maintenance of the beneficiary's child, spouse or former
spouse; and
e the Court may direct the trustee to pay to the child, spouse
or former spouse such amount as is equitable under the
circumstances but not more than the amount the trustee
would have been required to distribute to or for the benefit of
the beneficiary had the trustee complied with the standard or
not abused the discretion.
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P. VACANCY IN TRUSTEESHIP, APPOINTMENT
OF A NEW TRUSTEE (ARTICLE 33 OF THE QFC
TRUST REGULATIONS)

Where the terms of a trust contain no provision for the appointment
of a new trustee, the trustee for the time being may appoint a new
trustee or failing that the Court may appoint a new trustee.

A new trustee having the power to appoint a new trustee who fails
to exercise such power may be removed from office by the Court and
the Court may appoint a new trustee.

A QFC trust will not fail for want of a trustee (Article 33(7)).

Q. REMOVAL OF TRUSTEE BY COURT OR
UNDER THE TERMS OF A TRUST (ARTICLE 35 OF
THE QFC TRUST REGULATIONS)

The settlor, an enforcer, a co-trustee, or a beneficiary may request the
Court to remove a trustee, or a trustee may be removed by the Court
on its own initiative.

The Court may remove a trustee if:
® the trustee has committed a breach of trust;
lack of cooperation among co-trustees substantially impairs
and administration of the trust;
® because of unfitness, unwillingness, or persistent failure of
the trustee to administer the trust, the Court determines that
removal of the trustee best serves the interests of the benefi-
ciaries; or
e there has been a substantial change of circumstances or
removal is requested by all of the beneficiaries, the Court finds
that removal of the trustee best serves the interests of all the
beneficiaries and is not inconsistent with a material purpose
of the trust, and a suitable co-trustee or successor trustee is
available.

R. DUTY TO INFORM AND REPORT (ARTICLE 45
OF THE QFC TRUST REGULATIONS)

Notwithstanding the terms of the trust:
e the Court may on application made to it declare that in the
particular circumstances of the trust its terms do not render
the trustees sufficiently or appropriately accountable to the
beneficiaries or any of them; and

e the Court may, pursuant to such declaration, extend or restrict
the rights of all or any beneficiaries to information regarding
the trust or may make such other order as it thinks fit.

S. REMEDIES FOR BREACH OF TRUST (ARTICLE
52 OF THE QFC TRUST REGULATIONS)

To remedy a breach of trust that has occurred or may occur, the Court
may:
e compel the trustee to perform the trustee's duties;
restrain the trustee from committing a breach of trust;
e compel the trustee to redress a breach e.g., by paying money;
order a trustee to account;
® appoint a special fiduciary to take possession of the trust
property and administer the trust;
® suspend the trustee;
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® remove the trustee as provided in Article 35;

e reduce or deny compensation to the trustee;

® subject to Article 60, invalidate an act of the trustee, impose
a lien or a constructive trust on trust property, or trace trust
property wrongfully disposed of and recover the property or
it's proceeds; or

e order any other appropriate relief.

T. COSTS (ARTICLE 54 OF THE QFC TRUST
REGULATIONS)

The costs and expenses of and incidental to an application to the
Court under the Regulations shall be paid out of the trust property or
be borne and paid in such other manner or person as the Court may
order.

In a judicial proceeding involving the administration of a trust, the
Court, as justice and equity may require, may award costs and
expenses, including reasonable lawyers' fees, to any party, to be
paid by another party or from the trust that is the subject of the
controversy.

U. CORRECTION OF MISTAKES IN
ESTABLISHING, OR ADMINISTERING, TRUSTS

Article 75 of the QFC Trust Regulations gives the Court a power to set
aside certain dispositions to a trustee. Presumably what was in mind
were provisions to give effect to the principles in Re Hastings-Bass;
Hastings v. IRC [1974] 2 All ER 193 (http://swarb.co.uk/re-hastings-
bass-hastings-v-inland-revenue-ca-14-mar-1974/), thereby in the
QFC overriding their curtailment by the UK Supreme Court in Pitt v.
Holt and Futter v. HM Revenue and Customs [2013] UKSC 26 (https://
www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf).

This requires in either case an operative mistake of fact or law which
leads to a mistaken action or a wrongful exercise of a fiduciary power.

There is, however, no power to set aside dispositions by a trustee
based on a mistake, which was the basis of the Hastings-Bass juris-
prudence. In this respect the provision is narrower than companrable
provisions in the DIFC, Jersey and Guernsey.

V. POWER TO AUTHORISE DEALINGS

Article 76 of the QFC Trust Regulations contains provisions empowe-
ring the Court to authorise dealings. This differs from normal power
of the Court to vary because the Court is not supplying the consent
of minor and unborn beneficiaries.

Such procedures require the consent of adult beneficiaries, with
adverse tax consequences in some jurisdictions.

The Court confers power on the trustee to take the necessary action,
including a variation of trust.

W. TERMINATION OF A TRUST (ARTICLE 25 OF
THE QFC TRUST REGULATIONS)

The Court may terminate a trust:

® because of circumstances not anticipated by the settlor, if
termination will further the purposes of the trust; or

e if the value of the trust property is insufficient to justify the
cost of administration;
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An application to the Court under this article may be made by a
settlor, a trustee a beneficiary or an “Interested Person" (including the
QFC regulatory authorities).

Distribution of Property (Article 26 of the QFC Trust
Regulation)

The Court may, on the termination of a trust or at any time thereafter,
upon an application made by a trustee or any beneficiary as the case
may be:

e require the trustee to distribute the trust property;

e direct the trustee not to distribute the trust property; or

® make such other order as it thinks fit.

Creation Variation and Termination of QFC Trusts

Article 16 of the QFC Trust Regulations provides guidance on creation
of a QFC trust.

A trust may be created by:
® 3 transfer of property to another person as trustee during
the settlor's lifetime or by will or other disposition taking effect
upon the settlor's death;
e the transfer of property from one trust to another;
® declaration by the beneficial owner of property that the legal
owner holds identifiable property as trustee; or
e exercise of a power of appointment in favour of a trustee.

A trust must come into existence by an instrument in writing
including a will or codicil.

Of particular significance is the requirement for registration as a
condition of validity (Article 16A of the QFC Trust Regulations). Once
again, the provisions have been drafted with the circumstances of a
foundation in mind, and do not deal with such issues as the variation
of trusts.

Charitable trusts (formerly permitted) are no longer allowed but
purpose trusts are (Article 22 of the QFC Trust Regulations).

X. VARIATION OF THE TERMS OF A TRUST BY
THE COURT (ARTICLE 23 OF THE QFC TRUST
REGULATIONS)

Variation by the Court

The Court may vary the terms of a trust:
® even if unambiguous, to conform the terms to the settlor's
intention if it is provided by clear and convincing evidence that
both the settlor's intent and the terms of the trust were
affected by a mistake of fact or law, whether in expression or
inducement;
e if, because of circumstances not anticipated by the settlor,
modification will further the purpose of the trust;
e if continuation of the trust on its existing terms would be
impracticable or wasteful or impair the trust's administration,
with effect from either the date the order for variation of the
trusts was made or such earlier date as to the Court seems fit;
or
® an application under Article 23 of the QFC Trust Regulations
may be made by the settlor, the trustee, a beneficiary
or an interested person (which includes the QFC regulatory
authorities).

Variation Pursuant to the Terms of a Trust Instrument

Article 23(1) of the QFC Trust Regulations recognises the validity of a
power to vary or revoke the trust contained in the trust instrument.
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Article 61A of the QFC Trust Regulations emphasises the width of this
power.

It is important to query the desirability of relying on such provisions
in a Shari'a context without careful consideration as the result may
be that the Shari'a estate of a deceased settlor includes the power to
revoke.

Y. FOREIGN TRUSTS

Article 62 of the QFC Trust Regulations provides that Foreign Trusts
will be enforceable in accordance with their own governing law. Part
14 (which deals with the powers of the Court) does not distinguish
between QFC Trusts and Foreign Trusts which is potentially proble-
matic. In principle the powers would be limited only to matters
connected with Qatar.

Z. SHARIA IMPLICATIONS FOR TRUSTS

As with any vehicle (e.g., a company), the issue is not the vehicle as
such, but the use to which it is put.

Trust instruments can contain conditions binding trustees as to both
permissible investments and beneficiary entitlements.

The procedures for establishing sharia requirements before the Court
will be similar to proof of foreign law by expert evidence (cf. DIFC
Registrar's Direction No. 3/2017 in relation to provision of Expert
Evidence of Sharia Law in the DIFC Courts).

Comparison with Civil Law

COMMON LAW IN CIVIL LAW COUNTRIES

e Express Trusts ¢ Fiducie and Fidecommissi

® Resulting Trusts e Statutory Trusts (China,

e Constructive Trusts Taiwan, Switzerland,
Liechtenstein and Monaco)
® The Hague Convention and
the Trust Interno

Related Content

Legislation

DIFC

© DIFC Law No. 4/2018 (Trust Law) repealing and replacing
DIFC Law No. 11/2005
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e DIFC Registrar's Direction No. 3/2017 referring to DIFC
Registrar's Direction Expert Evidence of Sharia Law in the
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Financing a Company

in the QFC

Sofian Nawaiseh

Associate
Al Tamimi & Company, Doha

Overview

Qatar Financial Centre (QFC) is a business and financial centre located
in Doha, Qatar. It was established in 2005 with the aim to enhance
growth and diversification of Qatar's economy, and to provide an
attractive platform for firms to be established and do business in
Qatar and the region. The QFC provides a transparent environment
and offers flexibility to conduct business inside or outside Qatar.

The QFC is not geographically separated from Qatar: companies
registered and authorised by the QFC may operate fully in or from
Qatar.

This Practice Note will focus on financing a company established
in the QFC by providing an overview on the laws and regulations
relating to financing a company in the QFC and especially on the
provision and perfection of security interests.

Definitions

e CRO: Companies Registration Office established within the QFC.
e LLC(G): Company limited by guarantee.

e LLC: Limited liability company.

e LLP: Limited liability partnership.

e QCB: Qatar Central Bank.

e QFC: Qatar Financial Centre.
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Practical Guidance

The QFC is not a separate geographic zone. QFC companies may
borrow money and apply for financing from any bank in or outside
the QFC, including international banks.

There are no restrictions in terms of the currency in which QFC
entities may deal. They may borrow and transact in Qatari Riyals or
any other currency.

Conventional financing solutions provided by conventional banks
include:

® term loans;

® overdrafts;

e syndicated facilities;

e trade finance;

e structured finance; and

® project finance.

Islamic banks also provide a variety of financing options which are

Sharia compliant, including:
® Murabaha: This is an Islamic finance structure, whereby one
of the parties is characterised as a buyer and the other a seller
of a specified commodity as a means of providing finance to
the buyer. The parties agree on the purchase of assets and/or
commodities and thereafter on a re-sale of such assets and/or
commodities to the buyer with a mark-up profit. Such mark-up
profit substitutes for the "interest” which is not allowed under
the Islamic sharia law.
® stisna'a: This is a transaction whereby a party undertakes to
produce a specific thing to be manufactured/constructed at a
determined price. The lender pays the purchase price of
the constructed asset and acquires it in order then to sell or
lease it to the costumer for profit, with the profit replacing the
interest element to the lender.
e [jara (lease): This is similar to financial leasing, whereby the
parties agree to lease the right to utilize the usufruct of a given
asset for a period of time.

Entities registered in the QFC are primarily of three forms:
(i) LLCs;
(i) LLPs; and
(iii)) LLC(G)s.

The corporate capacity of LLCs, LLC(G)s and LLPs are implied under
the QFC Companies Regulations and the QFC Limited Liability
Partnerships Regulations, as both regulations state that LLCs, LLC(G)s
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and LLPs have the capacity, rights and privileges of a natural person
and, without limitation, may enter into contracts, sue and be sued,
and own assets of all types. Therefore, QFC entities may enter into
financing arrangements with banks without any limitation on their
capacity.

As for the authority of the members and/or directors of the QFC
incorporated entities to enter into financing and security interest
agreements, it is provided under Articles 7 and 92(b) of the QFC
Companies Regulations that:
“In favour of a person who in good faith is a party to any
transaction or other act to which the LLC/LLC(G) is party, the
power of the directors of an LLC/LLC(G) to bind the LLC/LLC(G),
or authorise others to do so, shall be deemed free of any
limitation under the LLC/LLC(G)'s articles of association.”

Similar provision is provided for LLPs under Article 7 of the QFC
Limited Liability Partnerships Regulations. As such, the authority of
the directors of LLCs and LLC(G)s and the members of LLPs to bind the
companies/partnerships in contracts and transactions is implied
under the QFC legislation.

For LLCs and LLC(G)s, in order for directors to bind the companies,
two directors or one director and the secretary of the LLC/LLC(G)
must sign a document. For LLPs, documents are validly executed if
signed by two or more members.

A common aspect of financing arrangements is the provision of
collateral and security interests. The provision and perfection of
security interests in QFC is generally governed by the QFC Security
Regulations.

Security interest is defined under the QFC Security Regulations as
follows:
“(A) An interest in Personal Property which secures payment or
performance of an obligation (whether present of future, actual
or contingent or a prospective obligation) without regard:
(1) to the form of transaction which creates or provides for the
interest; or
(2) to the Person who has title to the collateral
(B) Without limiting paragraph (A), "Security Interest” includes:
(1) charges, mortgages, pledges; and
(2) the following arrangements if they secure payment or
performance of an obligation, namely: leases, consignments,
Security Interest Trust Deeds, trust receipts, consignments,
Security Interest Deeds, trust receipts, transfers of Accounts,
transtfers of Promissory Notes, hire-purchase agreements and
conditional sales (including agreements to sell subject to
retention of title), unless the QFC Authority makes any rules to
the contrary.
but does not include the interest of a seller who has shipped
Goods to a purchaser under a negotiable bill of lading or its
equivalent to the order of the seller or to the order of an agent of
the seller, unless the parties have otherwise expressly evidenced
an intention to create or provide for a Security Interest in the
Goods.
(C) A Security Interest may exist whether or not an obligation
is outstanding and whether or not the Security Interest has
attached.”

The QFC Security Regulations thus recognise various types of security
interests that can be granted by a QFC entity to secure its obligations
owed to the bank under a financing arrangement. According to
the QFC Security Regulations, "personal property”, which forms the
collateral that can be the subject of security interests, includes goods,
documents of title, chattel paper, instruments, accounts, bank
accounts, money, investment property and intangibles.
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Article 10 of the QFC Security Regulations provides that the collateral
is attached to the security interest with effect from the date of the
security agreement when the following conditions are met:
(A) the collateral becomes identifiable;
(B) the debtor has a present interest in the collateral or power
to transfer a present interest in the collateral to a secured
party;
(C) there exists a current obligation from the debtor to the
creditor which is to be secured on the collateral; and
(D) either value is given for the security interest or the debtor
does an act by which the security interest arises.

At the time the conditions provided in the preceding paragraph
apply, the security interest becomes valid and enforceable against the
debtor and third parties, from the date of the security agreement.

Article 9(2) of the QFC Security Regulations provides that the security
agreement will be enforceable as between the secured party and the
debtor when the security interest attaches to the collateral.
Furthermore, the security interest becomes enforceable as against
third parties when the security interest has attached to the collateral
and one of the following conditions applies:

(i) the secured party has possession of the collateral (other

than possession as a result of seizure or repossession);

(i) the secured party has control of the collateral,

(iii) the collateral is identified in the security agreement and

the security agreement is signed by the debtor, according to

article 9(3) of the QFC Security Regulations.

The perfection of security interests under the QFC Security
Regulations differs for the various types of security interests.

Security in investment property is perfected when the secured party
has control over the collateral.

For the purposes of the QFC Security Regulations, "investment
property” means a security, whether certificated or uncertificated,
security entitlement, securities account, commodity contract or
commodity account. "Security" is further defined to be:
“(a) shares in companies and other securities equivalent to
shares in companies;
(b) bonds and other forms of instruments giving rise to or
acknowledging indebtedness if these are tradeable on the
capital market;
(c) any other securities which are normally dealt in and which
give the right to acquire any such shares, bonds, instruments
or other securities by subscription, purchase or exchange or
which give rise to a cash settlement (excluding instruments of
payment);
(d) units of a collective investment scheme, money market
instruments, claims relating to or rights in or in respect of any
of the financial instruments included in this definition and any
rights, privileges or benefits attached to or arising from any
such financial instruments.”

A distinction is made under the QFC Security Regulations between
certificated and uncertificated securities. A certificated security is a
security which is represented by a certificate, and an uncertificated
security is a security which is not represented by a certificate.

The QFC Security Regulations differentiate as to how the secured
party obtains control over certificated and uncertificated securities
as follows:

® A secured party will have control over a certificated security:

- if in bearer form, if the secured party has possession of the
certificate; or
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- if in registered form, if the secured party: (i) takes delivery of
the certificate appropriately endorsed; or (ii) is registered with
the issuer as the registered holder.

® |n case of uncertificated security, a secured party will have control
if:
- the uncertificated security is delivered to the secured party;
or
- the issuer has agreed that it will comply with instructions
originated by the purchaser without further consent by the
registered owner.

Goods, instruments, negotiable documents of title, money and
chattel papers may be perfected by possession, i.e., the security
interest is deemed perfected when the secured party or its agent
take possession of such collateral provided by the debtor or the
security provider.

Security interests over amounts standing to the credit of bank
accounts are perfected by control, which means that it must be
established that the secured party has control over the secured
bank account. Such control may be established if:
(A) the bank where the account is held is itself the secured
party;
(B) the debtor, secured party and the bank have entered into a
written agreement that the account bank will comply
with instructions originated by the secured party directing
disposition of the funds in the secured bank account without
further consent by the debtor; or
(C) the secured party, with the written agreement of the
account bank and the debtor, becomes the account holder,
whether solely or jointly with any other person (including the
debtor).

Otherwise, security interests in general may be perfected by filing a
financing statement at the CRO by virtue of the QFC Companies
Requlations. A financing statement includes details of the security
interest created between the secured party and the debtor. Such
details include the following:

e the name of the debtor;

e the debtor's registered number (if any);

e the name and address of the secured party or its agent (if

any);

® 3 description of the collateral;

e whether the filing is to continue indefinitely or for a specified

period;

® any other matter as may be prescribed by the rules made by

the QFC authority.

Article 139 of the QFC Companies Regulations states that the
financing statement may be filed either before the security interest
is created or before the security interest attaches.

Priority over security interests is also covered by the QFC Security
Regulations. Article 24 of the QFC Security Regulations generally
provides for the priority of certain security interests which are as
follows:
® 3 perfected security interest has priority over an unperfected
security interest;
e priority between perfected security interests is determined
by the order of perfection; and
® priority between unperfected security interests is determined
by the order of attachment.

Comparison with Common
Law

Qatar is a Civil Law jurisdiction. However, the laws and regulations of
the QFC are based on Common Law and, in particular, English law.

Unlike in Civil Law jurisdictions, the QFC Security Regulations allow
secured parties to enforce their rights under a security agreement
without the need to resort to courts. Article 45(2)(b) of the QFC
Security Regulations provides that a secured party may proceed
with certain enforcement measures in an event of default, without
obtaining an order from the court if it may proceed with such
measures without breach of the peace.

The QFC Security Regulations recognise the pledge over amounts
standing to the credit of bank accounts. However, unlike Common
Law, pledging amounts or deposits in bank accounts is not
recognized under Civil law as a concept. Pledges take the form of a
possessory pledge (where the possession of such accounts or
deposits must theoretically be transferred to the pledgee or a third
party).

Related Content

® QFC Companies Regulations
® QFC Limited Liability Partnerships Regulations
® QFC Security Requlations
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LEGAL EVENTS

Legal Conferences

QATAR

2-3 November 2021, Doha

Conference on International Commercial Legislation: Trends
and Perspectives

Qatar University College of Law is organising an international
conference on “International Commercial Legislation: Trends and
Perspectives” in partnership with the Ministry of Commerce and
Industry and in collaboration with the United Nations Commis-
sion on International Trade Law (UNCITRAL).

On the occasion of the conference, the College of Law will be ce-
lebrating with the United Nations the 41th anniversary of the
adoption of the United Nations Convention on Contracts for the
International Sale of Goods (CISG).

The conference will cover the following themes:
® The Role of UNCITRAL in the Harmonisation of National Laws.

® The Impact of Model Laws and International Principles and Gui-
delines in Drafting National Laws, in particular:
- The impact of the UNCITRAL Model Law on international
commercial arbitration.
- The impact of UNCITRAL texts on electronic commerce.
- New trends in small and medium-sized enterprises
- The impact of the United Nations Convention on Contracts
for the International Sale of Goods (CISG) on private tran-
sactions.
- The broader adoption and use of the CISG in Arab countries
- Other related topics.

For more information, visit:
https://www.qu.edu.qa/law/news-and-events.

24 November 2021, Doha

2021 Qatar Business Law Forum Law Conference & Awards

The Qatar Business Law Forum Conference & Awards Ceremony
are back in Doha!

After the huge success of the previous editions, LexisNexis®
Middle East is pleased to host, in partnership with the Qatar
International Court and Dispute Resolution Centre (LexisNexis
Strategic Alliance Partner), the Ministry of Commerce and In-
dustry (Department of Legal Affairs), Qatar University College
of Law, and our exclusive law firm partner, Al Sulaiti Law Firm,
the 6th Qatar Business Law Forum Conference & Gala Dinner.

As in previous years, the event will consist of a law conference
in the morning, and a gala dinner and awards ceremony in the
evening.

Law Conference

Over 300 legal decision makers attended last year's Qatar Busi-
ness Law Forum Law Conference, specifically designed for, and
free of charge to, in-house counsel. The Conference will be
held in English and Arabic (simultaneous translation. This year's
law conference sponsors include KEtL Gates, Al Yafei Law Firm,
DWEF, Charles Russell Speechlys, and Masin Project.

To see the 2021 conference programme and to register, visit:
https://www.qatarbusinesslawforum.com/programme/.

Awards Ceremony

Sponsored this year by Pinsent Masons, the Awards Ceremony
sets out to recognise exceptional achievement from within Qa-
tar's legal community. Awards will be given in the following cate-
gories:

In-House Awards

- General Counsel of the Year

- Legal Counsel of the Year

- Legal Department of the Year (small team)
- Legal Department of the Year (large team)

Academic Award
- Innovative Teaching Award

Private Practice Awards

- Qatar Law Firm of the Year

- Regional Law Firm of the Year

- International Law Firm of the Year

- ADR Team of the Year

- Banking & Finance Team of the Year

- Commercial Litigation Team of the Year

- Corporate Team of the Year

- Employment Law Team of the Year

- Property & Construction Team of the Year
- Sports Law Team of the Year

To download an award entry form, visit:
https://www.gatarbusinesslawforum.com/categories—criteria/

DEADLINE FOR ENTRIES IS 11:59 PM ON THURSDAY,
21 OCTOBER 2021
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